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Further to the announcements dated 19 November 2021, 17 December 2021, 21 December 2021, 17
January 2022, 7 March 2022, 29 March 2022, 1 April 2022, 4 April 2022, 7 April 2022, 10 May 2022, 22 June
2022, 23 June 2022, 18 July 2022, 9 August 2022, 28 October 2022, 24 November 2022 and 2 December
2022 (“Announcements”), unless otherwise defined, the definitions set out in the Announcements shall apply
herein.

On 15 February 2023, the majority judgment of the Court of Appeal dismissed ICAP’s appeal against the
High Court’s decision dated 29 March 2022 with costs of RM20,000.00 payable by ICAP to CLIM on the
following grounds:-

1. While the Court of Appeal appreciates the concerns and consequences of the High Court’s decision
regarding the controlling interest of CLIM that could exceed the 20% limit in the SC Guidelines and
Listing Requirements and possibly jeopardize the interest of individual shareholders, the Court of
Appeal is not convinced that the High Court had fallen into error in adopting the literal approach to
interpret the relevant legislation. The Court of Appeal’s duty is to decide whether there was any error
in the decision of the High Court that would warrant appellate interference.

2. The legislation is abundantly clear that the 20% limit is imposed purely on registered
shareholders/members of ICAP whose names appear on the Register, nowhere is it stated that it also
applies to substantial shareholders acting in concert, major shareholders, or single entities that have
a controlling interest in excess of 20%.

3. The Court of Appeal is in agreement with High Court’s view that under the present circumstances and
facts, there is no necessity/recourse to the purposive approach/mischief rule in construing
“shareholder” in para. 3.7.1(iii) of the SC Guidelines and para. 7.40 of the Listing Requirements. The
High Court was not wrong in concluding that “member” in para. 21(2) of ICAP’s Constitution refers to
the ownership of its shares and not control of the same as there was a clear demarcation between
ownership and control.

4. In essence, it was not demonstrated that the High Court plainly erred in arriving at this decision that
ICAP's claim should be dismissed. The Court of Appeal concludes that the appeal has no merits in
law or fact and accordingly dismisses the appeal.  

The minority judgment of the Court of Appeal found in favour of ICAP on the following grounds:-

1. A purposive interpretation must be given to the word “shareholder” as used in the relevant provisions
of ICAP’s Constitution, SC Guidelines, and Listing Requirement in respect of the 20% limit in the
shareholding of listed closed-end funds.

2. Once a shareholder attains the status of a substantial shareholder or a major shareholder, that
shareholder cannot say that for purposes of the 20% limit in their shareholding in ICAP, they can
revert to the clinical understanding of "shareholder" as meaning only "registered shareholder".

3. The whole design and trust of the Companies Act are to curb the danger of undisclosed interest and
thus the control of companies through the use of nominees. This can be seen in many references to
interest in shares and control of the interest in shares throughout the CA 2016 and previously CA
1965, it would be unrealistic and pedantic an interpretation if ownership is separated/dissociated from
the element of control in the understanding of "shareholder". When that happens, it is only too



obvious that people would be able to do indirectly what they are not able to do directly. That would
allow a backdoor way to do indirectly what they cannot do directly and thus circumvent the relevant
articles of the constitution of a company and the SC Guidelines and Listing Requirements. That
principle is a valid principle in interpreting provisions in corporate law and contracts designed to
protect the public shareholders who often have difficulties in coming together because of their diffuse
and small shareholding. 

4. The 20% limit is for the designed purpose of ensuring that no single shareholding either acting alone
or through the instrument of appointing the same professional advisor, like in this case, from
leveraging on their shareholding to influence or make decisions that may not be in the interest of the
other public shareholders and of the company as a whole. They may change the whole course of the
Fund or even liquidate the Fund. 

5. If a single registered shareholder cannot exceed the 20% threshold, there is no reason why this
threshold can be exceeded merely because a few major shareholders have appointed the same
professional advisor. The end result is the same. The word "shareholder" has to be interpreted in
consonant with commercial and corporate realities for the promotion and proper development of
closed-end funds in Malaysia.

As a result of the above, the Board of Directors of ICAP will seek to apply for leave to appeal to the Federal
Court against the majority judgment of the Court of Appeal.

The Fund will make further announcement on the developments of the above matter as and when is
necessary.

This announcement is dated 16 February 2023.
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